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+ ( January 28th, 1724.) e 
FOR | 


ANNA XE N, Lady Kerſland, and John Ker 
alias Crawfurd of Kerſland her Husband for his 
Intereſt, 1 


ii 


MARGARET KER, and Mr. Thema Linning Miniſter at Leſ- 
mahago, her Husband. | 


HE deceaſt Robert Ker of Kerſland, being forfeited in the 
1669, died in the Year 1680, and thereafter his Sponſe Barbara 
Montgomery deceaſed before the 1688, leaving behind them Major 
Daniel Ker their Son and Heir, who had the Berefit of the AR 
Reſciſlory 1g Favours of forfeited Perſons, and he likewiſe de- 

ceaſed in the 1692, leaving behind him Feas his elieit Siſter Heir, married to 

Major Wi/1:am Borthwick,and three other Siſters of whom I ſuccee led to the Eſtate 

after my Siſter Jean. | | 7 
The deceaſt Robert Ker our Father, had in the Year 1666, made a Settlement 

wherein among, other Things, he provides 18000 M. to his Daughters. And ths 

aid Margaret with Concourſe of her Husband, did inſiſt againſt me and the 
faid Jean Ker for a proportional third Part of the ſaid Sum, which Proceſs en- 
ded in a Tranſaction, whereby the ſaid Jeax Ker and her Husband, granted He- 

ritable Bond in the 1693 for the Sam. | 6 
In aun 1596, the laid John Ker, in Name and Behalf of me the ſaid Anna 

Ker, did confirm the Teitament of the deceaſt Robert Ker, Margaret Montgon- 

ry, and Daniel Ker, wherein the principal Article is the Rents of the Eſtate of 

Kerflaxd, charge i at 3000 L. yearly, from the Year 1669 to the Year 1688, as 

uplifted by the Viicount of Hratballan, Donatar to the Forfeiture of the Eſtate. 
All this was no Secret to the ſaid Margare: Ker and her Husband,but they knew 

jery well that little or nothing could be recovered of theſe bygone Intromiffions 
by the Donatar preceeding the Revolution, and therefore in their Diſcharge and 

Renunc lation, dated in the 1699, 3 Years after the Confirmation, bearing a Reci- 

al of the Bond of Provifion,and heritable Bond abovem=-ntioned, And tha: Ma- 

e Borthwick iz Name and Behalf of Jean Ker þ;s Spouſe, had paid 1:00 Merk, 

that I the ſaid John Crawfurd bad made Payment of 5237 Meri 6 ſh. 8 d. and 

for the Love and Favour which they bore to rhe ſaid jean Ker and her Husband, 

They accept the ſome in full Satisfaetion of the Sum in the Bond of Previſion and 

keritable Bond abovementioned, and diſcharges the ſaid Jean Ker and her Hu 

and, 224 e the ſaid John Crawfurd, and then follows at Letter A, And fich- 

e of allmgveable Debts, Sums of Money, Good, Gear, and Execuii where- 

eto 1 and my Huibazd for his Intereſt, has er can claim Ri ht or Intereſt in, 

Dae cutor to the ſaid deceaſt Robert Ker my Farber, and Major Daniel Ker 

Hhrother German, and the Diſcharge contains abſolute Warrandice. 

e believed our {elves perfectlyſecure by thisDiſcharge,but to our great Surprize 

iP.ocels was intented in the 1714, at the Inſtance of the faid Mar garet and her 

kuband, wherein is libelled a Proportion of 40000 L. provided to the Dau ghte rs, 

N Caie noue of them ſucceded to th: Eſtate, and alſo her Proportion of the Re- 

eis third Part of 30000 L. as the Rents that ſell due from the 1669 to the 1680 

ke Time of. our Father's Deceaſe, and likewife athird Part of 28000 L. as the pre- 

taded tierce Rents that fell due to the Reliét from the 1680 to the 1688: 

4 theſe bulkiſh Claims, I contend, - are cut off by the Generality of the Di 

Gaze abovementioned, and in this very Proceſs, your Lordſhips have aſſoilied 

me. flom the firit grand Article, but the other two ate to be reported to your Lord- 

lips by the Lord Cullen, whether or not the fame can be underfiood to fall un- 
der the Diſcharge. ; | Your 


2 

Four Lordſhips will remember 0 Kad“ That the ſail Barbara Montoomeyy 
died before the Revolution; The Oueſtion then is, How far her Heirs and Exe. 
© cutors could be underſtood to have Accefs agamſt the Donatar tor the bygone 
© Liferent Duties, preceeding the 1688; Or if only the forteiting Perſon, if alive 
*the Time of the Act Reſciſſory or his Repreſentative, if he was de ad, had the on- 
Right and Acceſs to theſe Bygones; Or at leak admit ing that the Repreſenta- 
tives of ſuch Wives be intituled to their 45 relictæ, bygone Liferent Duties, or 
< the like, and whether or not the Action was only competent againſt the Heir of the 
« Perſon reſtored, who had the jus exigendi? ; 

Both theſe Points depend upon the Act of Parliament, the Words of the Clayg. 
in the General Act are, And farther crdain the Perſons Forfeited,” and the Heirs 
of them that are deceaſſed to be 2 repoſſeſſed to their Lands &c. With full Rig hit and 
Aiceſs to all Hygones ſince the Term of Martinmats 1088, as likeways ta all hig ones vt. 
ever[ntrometted with by an) Donatar in the Caſe of ſpecial Reaſons and Als to be paſſed 
thereanent. In the Terms of the laſt part of this Clauſe, there was a private Act in 
Favours of Major Dasiel Ker of Nerſand, Repreſentative of Robert Ker, the For- 
feiting Perſon, which AQ, tho? not produced, mult be preſumed to be in Terms 
of the ſoreſaid Clauſe in the General Act, unleſs it be made appear, that it was 

_ Qtherways conceived, which it is incumbent upon the Purſuer to prove, 45 
for my own Part, I was never Maſter of 1t. | 

As tothe firſt Point, it would ſeem indeed conſonant to the Nature of the 
Thing, as well as the deſignand Words of the AG of Parliament that Wives or Re— 
licts of Forfeiting Perſons having Deceaſed before the Revolution, there Repte. 
fentatives could not be Intitled to Bygones, either with re ſpect to a ſhare of ths 
morcables in Communion berwixt Husband and Wife, or the Rents that fell ug. 
der their Liferent or Terce, the Time ot the Forfeiture: By the Act Ref ſſory 
the Perſons forfeiting, were only reſtored to the Mails and Duties that ſcll due 
after the Revolution, the Donatars being not only hn fide Poſſeſſors as to by- 
gones, but truly Proprictars of the Subject it ſelf, by the Laws at the Time; and 
as to whit fell duc after the Revolution, there is no doubt but every Thing 
and Perſon was reſtored, and put in flats quo. F 

The Caſe being thus, the Particular Acts that had a retroſpeQ to bygone Reſts, 
were a Favour and Priviledge granted upon ſpecial Reaſons, and cannot be 
extended beyond the Perſona to whom the Indulgence was made; fo that only 
the forfeiting Perſon, or his Repteſentatives, can be entitled to that Benefit: This 
1s the general Rule in Law, and would take Place; <v2n though the Act of Parlis- 
ment did not expreſly mention the ſame as above noticed, 

There is no Que ion, but theſe ſpecial Acts were obtained in Conſideration of the 
ſufferring Family, and are expreſly granted to the Potion himſelt who fell 
under the Laſh of the former Government; Or his Representatives: So that it can- 
not be under ſtood, that the Repfeſentatives of a Relict, were to carry off auy of 
the county of the Government. | 

It is very true, the {pecial AQ may bear ger modum juſtitiæ; But that is only to 
give Colour to the Priviledge, but not to extend the Benefii:cFor no Body can doubt, 
but it was the greateit Favour was ever allowed in any Goveramegnt, that the Rents 

enjoyed by Veriuc of Gifts of Fork ure, (which are Tules of abfolute Property) 
thonld be repeated: The particu. r Acts themſelves {peak out the Deſign of the 
Parliament, being ro be grented for ſpecial Reaſeus, as the Reſerve in the 


tes Were 
the Lan 
eie in! 
gf the 1 
of hi 
ed in th 
t the 
ſenta tive 
which Ct 
dur was 
This 
aon to 
tation {1 
ing her 
from th: 
ratalt th 
This 
perlon re 
he Byge 
the Rig 
only Cla 
forietting 
Next, 
their Re 
were in!: 
tom the 
of the F. 
Debt: 
for the k 
dy the P 
The uit 
fuers Dil 
$4971 5 of , 
Intereſt a 
For adm 
any ſhar 
could on 
eqvent ly 
General 
tho? inde 
have be: 
Matter 1 
It is of 
re Monte 
rect Rigt 
Ermation 
much Ca 
the Maxi 


2 E © Y 1 F.4 * 
* 
* 


2 
IE 


. 
* 
x 
8 

d aL 
. 
E 
N 7 
15 
J 


aan n 


general Act provides: Thete ſogcial Reaſons could not reſpect the Repreſan- There! 
rarives of Wives, fiance tlie, nis, not be perhaps of the Family pf the ſorſciting i may con“ 
Perſon. £ | dhe Whole 


Let the Caſe be put, Thr a Wiſe died immediately beſore the Revolution, not 
having Children of the Marriage; an! that the Husband, tor ſpecial Reaſons, eb- 
tiined a particular Act, reſtoring him tothe Rents, from the Date of the Forſeitute: 
That Act mult certainly zee been intended, for the Good of the Family, and 
all the Benefit mult go that Way, What an Abfurdity then were it to pretend, that 
the one Half of theſe Rents 14121] belong to the Repreſentatives of the Wife, in Right 
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of the Communion? and Vet, U tlie Purſuer?s DoCtrine {ſhould hold this were the £ 


a , . a . — = d. 
Caſe, It is moſt certain, among private Parties, That 4040s gentium non oper an- berſon of 


ter ultra eorum intentionm, Which mult equally hold in the Ads of Government, 
more eſpecially 28 TO Priviledges, which are contra rationem juris inis onna, and are 
Ts - Ann 5 LR os CES; . RES, | Sp 
july termed jus ſigalzre, reipetting the particular Perſons alone do whom 
the Grant is made. N 


As this is the N ture of all ſuch particular AQts of Parliament, or Priviledges, S0 1 


Iikeile, the Nature of the jus relictæ and terce, does necefſarty require it: They 
Relick's Share of the Moveables, moſt be conſidered as the Husband's Circumſtan- 
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WW | E314 
tes were at the Diſſolution, and the Terce can only take Place, with Re ſpect to 4 
he Lands, ia which the Husband died inſeft: But fo it is, That, when Ker /and 
died in the 1780, he hid neither Right to the Moveables, vis. the bygone Regnts 
of the Lands, nor to ihe Lands themſelves, And yer theſe are the only SubjeRs, out 
of which the jus rei and Terce Duties are acclaimed: All theſe were fully veſt=i —_ 
ed in the Property oft the Goverament and Donatar, by the Laws of the "Lang * 
t the Time. And though the Right was thereafrer conferred upon the Repre- 
entative of the Husband ; yet that was for ſpecial Reaſons and Conſiderations 
which ceuid not concern the Relict, who was deceaſed before the Grant took Place, 
bur was folely for the Behoof of the Repreſentative of the Family. 

This being eſtabliſned, and fo found by your Lordſhips, there will be no Oc- 
Jalion to labour the other Point, namely, "That admitting the Benefit of the Reſti- 
tion ſhould accrew to the Relict as her jus relictæ, in the bygone Reſts, preceed- 25 
ing her Husbaad's Pesth, and the Third of the Duties of the Lands, as her Terce, 
tom that to her own Deceate; yet ſhe could only lay her Claim for the ſame a- 
gꝛiaſt the Repreſentative of the Perſon reſtored. : 
This will appear plain from two Conſiderations, Firſt, That it is only the 
perlon reſtored, or his Repreſentative, that can acclaim, in Vertue of. theſe Acts, A 
the Bygones from the Donatar.; It was only in the Perſon of the Husband, that + 
the Right was forjeited; and conſequently the Act teſciſſory affords him the 
ily Claim of Repetition: Beſides, that the Words of the A8 exprelly bear the 
orieiting Perſon, if alive, (or if dead) his Repreſentative. | 

Next, it would fjecm contrary to the Nature of the Thing, That Wives, or 
their Repreſentsrives ſhould have direct Action againit the Donatar, fince hey 
were in no Capacity to diſcharge him: The Donatar owned no Right as flowing 
om them; but only as in the forſeiting Perſon, And thereiore, the Reftiturion 
W of che Forieiture could only give a Title to the ſorſeiting Perſon, ro diicharge the 
„bebt: And Wiatever fiduciary Right might be conceived in the Perſon reſtored, 
1 or che Behoof of the Wife, or her Repretentative, that was only to be made good 
by the Perſon reſtorcd, by Way of Claim upon him. 
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The import of this Argument is to ſhow that the Generality of the Pyr- 
e. ſuers Diſcharge bea ing for Love and Favour and a Diſcharge of all Moveable Debts, . 
* 399715 of Mo c. V/bereunto {be and her Hausband, for his Intereſt - had N. g. or | . 
iv iereſf as Exerntor to ber Father and Brother, muſt comprehend the preſent Claim: | 

" WW for admitting that her Mother, who died before the Revolution: | 

i. WJ fo: admitting that her Mother, who died before the Revolutior, was entitled to 

„oy ſhare of the bygone Rents, either Joy? gelictæ, or for a Terce, yet ſtill ſhe 


could only claim it frem the Repreſentatives of her Father, or Brother, and con- 
ſequently it falls under the Diſcharge : There Was nothing elſe intended by this 
Gcnerality, but to clear all manner of Queſtions, that might aſterward be moved, 
tho? indeed, at he Jime, it was not believed, that any Pretenſions could poſſihly 
lave bein made in virtue of Rights in the Perſon of the Wife, for other ways the 
Matter had becn more clea- ly expreſſed. 

Ic is of no Moment, that the Title of the Confirmed Teſtament takes in Bartha. 
ra Montgomery the Relict, as well as Kerfand, and his Son: For if ſhe had no di- 
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ts een Right in her Perſon to the Subject confirmed, it is impoſſible that the Con- 
ö frmation could alter the Caſe. And her Name was only taken in by the over- 
& much Cayriouſac's of my Doer, who expede the Confirmation, Relying upon 


the Maxim, that que abundant nos nocent. ; 
here is one Conſideration ſtill, (now fince we are upon the Teſtament ) that 
3 may Convince any Mortal that the general Clautc was intended to comprehend 
Ihe whole Subjec! confirmed, why elſe, am I diſcharged of all Moveables, Exe- 
WJ cutrie, Cc. That. the Purſuer could Claim as Heir or Executor to her Father and 
Brother. I was not concerned in the Heretable Bond ſpecially mentioned 
in the Diſcharge, but only J-a» Rer the Heir: I was confirmed Executor to 
the Purſuer's Father and Brother to the whole Rents of the Lands Forfeited from 
the Year 1669 tg the 1688 promitcuoully. Is it net then a natural Preſumption, 
bat the whole was intended ro be Contained in the Ditcharge ? More efpecially - 
MY that ic is plain thar the AR Reſciſſory did veſt the whole bygone Rents in the 
Peron of Daniel Rer the Perion reſtored. 
lis hoped your Lordſhips will be of Opinion that the Repreſentatives of 
de Wife that died before the Revolution were not intitnled to any Benefite by 
the Act Reſciſſory, either as to 4 jus relicte or Terce of the Lands forfeited, as 
to bygenes, or at lealt, that any poſhbls Claim they could have was only againſt 
the Repreſentatives of the Perſon reſtored, and conſequently that the fame falls 
under the Diſcharge. 


In Reſpect whereof, We, AND. MeDOUA LL, 
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